
 

 

 
 

 May 2, 2013 

 

Barbara Gantwerk, Assistant Commissioner 

New Jersey Department of Education 

River View Executive Plaza 

Building 100, P.O. Box 500 

Trenton, NJ 08625-0500 
 

Re: N.J.A.C. 6A:15, Bilingual Education 

 

Dear Assistant Commissioner Gantwerk: 

 

Education Law Center ("ELC") works to secure the legal 

rights of New Jersey's 1.3 million public school children to 

high quality education under state and federal laws, 

particularly our state's at-risk students, students with 

disabilities, and students of color. As an advocate for students 

in New Jersey's high need school districts, ELC serves as 

counsel to the class of urban school children in the landmark 

Abbott v. Burke education equity case and provides legal 

services to students in special education, student discipline, 

school residency, bilingual education, and other matters. As one 

of the nation’s premier advocates for education rights, ELC has 

substantial expertise in this area.   

 

 We write to bring to your attention what appears to be a 

significant omission from the State's bilingual education 

regulations.  Chapter 15 of the New Jersey Administrative Code, 

governing bilingual education, clearly provides that "The rules 

of this chapter shall apply to all district boards of education 

providing funded educational programs and services to LEP 

[Limited English proficient] students."  N.J.A.C. 6A:15-1.1(b).  

However, unlike the special education regulations in Chapter 14, 

Chapter 15 fails to include a definition of "district board of 

education."  The definition set forth in the special education 

regulations, which should be adapted for inclusion in the 

bilingual education regulations, is as follows:  "District board 

of education" means the school district of residence, the board 

of trustees of a charter school, the State agency or other 

public education agency which acts as the district of residence 

for the … provision of a free appropriate, public education to 

students with disabilities…." 
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Unless the bilingual education regulations are revised to 

clarify their applicability to charter schools, they are 

susceptible to legal challenge as violating the state laws 

governing bilingual education programs and the charter program.  

The statute that authorizes bilingual education in New Jersey is 

clearly intended to confer rights on all public school children 

in the State: 

 

…[P]ursuant to the policy of the State to 

insure equal educational opportunity to 

every child, and in recognition of the 

educational needs of children of limited 

English speaking ability, it is the purpose 

of this act to provide for the establishment 

of bilingual education programs in the 

public schools. 

[N.J.S.A. 18A:35-15] 

 

 When the public charter school program was enacted, no 

exemption to the bilingual education statutory requirements was 

authorized.  To the contrary, charter schools are prohibited 

from discriminating in admission policies or practices on the 

basis of "proficiency in the English language."  N.J.S.A. 

18A:36A-7. Further, charter schools are charged with 

establishing student bodies that represent "a cross section of 

the community's school age population," to the "maximum extent 

practicable," N.J.S.A. 18A:36A-8, and were required by the 

Legislature to be evaluated based on their comparative 

demographics to the school districts in which they are located, 

including "enrollment of students of limited English 

proficiency," N.J.S.A. 18A:36A-16(e)(5). Charter schools are 

also required to comply with all applicable laws and regulations 

governing equity in education. N.J.A.C. 6A:11-4.12.  

 

 In sum, neither the State's bilingual education statute nor 

its charter program statute denies English language learners in 

charter schools the right to bilingual education, and the 

bilingual education regulations must be amended to make this 

clear. 

 

 In addition, ELC urges the Department to address the 

following three aspects of the bilingual education regulations: 

 

1. N.J.A.C 6A:15-1.3(a)(2) (proposed) must be amended to 

require the screening process beginning in preschool, 

rather than kindergarten.  Such screening is necessary in 

preschool in order to comply with the requirement of 
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N.J.A.C. 6A:15-1.4(a) that all district boards of 

education "provide appropriate instructional programs to 

eligible preschool LEP students…." 

 

2. N.J.A.C. 6A:15-1.13(a) requires that notice be 

provided identifying students as eligible for enrollment 

in a bilingual, ESL, or English language services 

education program, and further requires that the notice 

include a statement that parents "may decline their 

child's enrollment in a bilingual program."  Please 

clarify whether the Department intends the option of 

declining services to be available for any service for 

which a student may be eligible under Chapter 15, or if 

that option applies solely to bilingual education 

programs and not to ESL or English language services. 

 

3. N.J.A.C. 6A:15-1.3(a)(2) and N.J.A.C. 6A:15-

1.6(b) have been proposed for elimination on the grounds 

that implementation of NJSMART renders them unnecessary. 

These regulations contain data collection requirements 

pertaining to LEP students, generating data that is 

currently accessible to the public through requests under 

the Open Public Records Act (OPRA).  ELC objects to the 

elimination of these data collection requirements unless 

the Department can provide assurance that a) all data 

required by these regulations is currently being 

collected by NJSMART; and b) all data required by these 

regulations will be accessible to the public through OPRA 

requests -- or through the long promised "public portal" 

to NJSMART -- at no additional cost to the public.  

Unless and until the same data can be available to the 

public without further restriction or cost, the 

Department should suspend its proposal to eliminate 

annual reporting by districts on LEP data. 

 

Thank you for your consideration of these comments.  If I 

can provide additional information, please do not hesitate to 

contact me at (973) 624-1815, ext. 20. 

 

        Respectfully, 

        
        Elizabeth Athos, Esq. 

        Senior Attorney 

 

Submitted via NJDOE website 


